Declaration of
Covenants, Conditions and Restrictions

for

The Rosalena Owners’ Association, Inc.

If this document contains any restriction based on race, color, religion, sex,
gender, gender identity, gender expression, sexual orientation, familial status,
marital status, disability, genetic information, national origin, source of
income as defined in subdivision (p) of Section 12955, or ancestry, that
restriction violates state and federal fair housing laws and is void, and may be
removed pursuant to Section 12956.2 of the Government Code. Lawful
restrictions under state and federal Iaw on the age of occupants in senior

__housing or housing for older persons shall not be construed as restrictions

based on familial status.
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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
FOR ROBALEMA OF BATIQUITOS

THIS DECLARATION OF COVENANTS, CONDITIONS and RESTRICTIGNJ;;
FOR ROSALENA OF BATIQUITOS is made and executed as of May.2/'&-
1988, by BATIQUITOS PBLUFF, a California limited partnership
("Develepar“), as more specifically defined in Article 1 hereof,
with reference to the following recitals:

RECITALS::

A. Developer is the owner of the property in San Diego
County, California, described as:

Lot 1, Lets 25 through 40, inclusive, and
Lots 57 through 63, incluzsive, of Carlsbad
Tract No. B5-14, Phage I (Batigquitos Lagoon
Educational Park), in the City of Carlsbad,
County of San Diego, State of California,
according to Map thereof No. 11616, filed in
the Office of the County Recorder of
San Diego County, Septembex 12, 1986 ("the
Property").

B, The Property is pert of a larger parcel of real
property owned by Developer, all of which real property is
depicted on the map attached as Exiibit A snd is subject te the
Batiguitoe Lagoon Educational Park Master Plan, MP-175, approved
by the City of Carlshbad on COctober 22, 1985, as the same may
thereafter from time to time be amended.

C. Developer intends to establish a rasidential community
{"the Project," as defined below in Article 1) and to develop the
Property as the initial increment of the Preject, which will
ganerally have the character of a planned develnpment ags dafined
in California Civil Code section 1351(k).

- B. Developar may unilaterally add all or any part of the
rarl property described in Exhibit B to the Project by annesation
pursuant to this Declaration, and such additional property so
anhexed will thereupon be devsloped as part of the Project, and
shall be subject to the provisions of this Declaration,

E. Developer intends to sell, lease or otherwise convey
portiong of the Property and any additional property which may be
annexad into the Project pursuant te the provisions of this
Declaration, and Developer desires and intends to hereby subject
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the Property and any additional property which may be annexed
inte the Projfect to mutual, Dbensficial restrictionz under a
general plan or scheme of ilmprovement for the benefit of the
Property and, follewing annexation, said additional property and
of the future owners thereof,

NOW, THEREFORE, Developer hereby declares that all of the
Property, and any additional property which may ke annexed inte
the Project pursuant to this Declaration, ghall be held, sold,
sonveyed, encumbered, hypothecated, leased, used, octupied and
improved subject to the followling restrictions, covenants,
conditions, reservations, easements and equitable servitudes, all
of which are £or the purpose of uniformly snhancing and
protecting the walue, attractiveness and desirability of the
Property and such other property which may be annexed into the
Project, in furtherance of & general plan for the protection,
maintenance, subdivision, improvemsnt, sale and lease of the
Property, such other property which may be anneded into the
Project and every portion thereof. ALL of the restrictions,
covenants, conditions, reservations, easements and edquitable
servitudes set forth hevein shall run with the land and shall be
binding upon and inure to the benefit of all persons having or
acquiring any right, title or interest in the Property, such
other property which may be annexsd into the Project, or any
portion thereof,

ARTICLE 1
Definitiong

Unlegs otherwise exprossly provided, the following terms,
when used in this Declaration, shall have the meanings herein-
after specified.

1.1 "Annexation" shall mesn the process by which additional
real property may Dbe made eubject to this Declaratlon and
included in the Project.

1.2 "Annexation Property" shall mean the real property
described in Exhibit B attached hereto and incorporated herein by
this reference, all or any portion of which real property may
from time to time bhe made pubject to thig Declaration by
Devaloper pursuant to the provisions of the Article of this
Declaration entitled "Annexation."

1.3 “architectural Committee" shall mean the architectural
and landscaping committee created pursuant te the Article of this
Declaration entitled "Architectural and Landscaping Control,”

1.4 "Architectural Committee Guidelines® shall mean the
rules, regulations and/or quidelines adopted by the Architectural
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Committes pursuant to the Article of this Declaration entitled
"Architectura) and Landsceping Control.!

1.5 "articles™ shall mean the Articles of Incorporation of
the Association as filed or to be filed in the Office of the
Secretary of State of the State of California, as the same may
from time to time be amended.

1.6 "Association” shall mean The Rosalens Owners'
Apsociation, Inec., a Californis nonprofit mutual benefit
corporation, composed of the Members.

1.7 "Board of Directors! shall mean the Beard of Directors
of the Association.

1.8 "Builder" shall mean any person, persons, entity or
entities which acquires all or & portion of the Project
Properties for development and improvement of the same with
residential dwellings or other improvements. Withwout limitation,
Developer may be a Builder, '

1.9 "Bylaws" shall mean the Bylaws of the Asscciation, as
the sama may from time to time be amended.

1.10 "Declaration®™ shall mean this Declaration of Cove~
nants, Conditions and Restrictions for RosaLena ¢f Batiguites, as
the same may from time to time be amended pursuant to the Article
hereof entitled "Amendment."

1.11 '"paveloper" shall mean (i)} Batiquitos Bluff, a
California limited paertnership, and (ii) any successor in
interast of Batiquitos Bluff, to which all or any of the rights
of Developer under the Articles, the Bylaws and this Declaration
have been transferred pursuant to a written assigmnment which has
been filed for record in San Diege County, Califormia. Any such
assignment may inelude snly specific rights of Developer under
the Articles, the Bylaws or this Declaration and may be subject
to such conditions and limitaticns as Batiquitcos Bluff may impose
at its sole and absoiute discretion. Notwithstanding the Article
¢f this Declaration entitled “Amendwent," no anmendment,
revocation ox rescission of this varagraph or Paragraph 1.8 may
ba had without the {i) writtan consent of Daveloper and (ii)
vecerding of such consent in the O0ffice of the Recerder of San
Diego County, California,

1.12 "PRE" shall mean the California Department of Real
Estate, or such other governmental agency of the State of
Californis, which administers the sale of subdivided land
purseant to Caiifornis Business and Professions Code geg~
tion 11000 et meg., or any similar California statute hereinafter
anacted,
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01,13 "Eligible Guarantor" shall mean any governmental
guarantor of any Mortgage which has requested, in a writing
stating such guarantor's name and address and the address of the
Unit {defined below) encumbered by the guaranteed Mortgage, that
the Assocliation provide notice to -such ¢uarantor of those matters
to which it is entitled by reason of this Declaration or the
Bylaws.

1.14 "Eligible Insurer" shall mean any insurer of any
Mortgage which has requested, in a writing stating such insurer's
name and address and the address of the Unit encumbered by the
insured Mortgage, that the Association provide notice to such
insurer of these matters to which it is entitled by reason of
this Declaration or the Bylaws.

1.15 "Eligible Mortgysgee" shall mean any Mortgagee which
has reguested, in a writing stating the Mortgagee's nama and
address and the address of the Unit encumbered by the Mortgage
held by the HMortgagee, that the Assoclation provide notice to
such Mortgagee of thozse matters to which it is entitled by reason
of this Declaration or the Bylaws.

1,16 "Family" or “family" shall mesn {i) a gvoup of natural
persons related ©o each cther by blood or legally related to each
other by marriage or apdoption, or {ii) a group of natural persons
not all eoc related Yho méintain a common household in a residen-
tial dwelling within a Unit.

1.17 "FHA" shall mean the Federal Housing Administration of
the United 8tates Department of Housing and Urban Develaopment,

1.18 "Improvement" shall mesn all structures snd appur-
tenances of every type and kind, including, but not limited to,
buildings, outbuildings, walkways, hiking  and Joguing traiils,
tennis ecourts, sprinkler pipes, irrigation systems, garages,
swimming pools, apas, recreation facillitfes, ecarports, roads,
driveways, parking areas, fences, screening wallz, retaining
walls, stairas, decks, landscaping, hedges, windbreaks, plantings,
planted trees and shrubs, poles, signs, ornamental lighting and
drainage facilitias,

1.19 "“Lot" shall mean any lot or parcel of land shown upon
a recorded final subdivision map or recorded final parcel map of
any portion of the Project Properties (defined below}.

1.20 "Magter Plan' shall mean The Batiquitos Lagoon
Bducational Park Master Plan, MP~175, approved by The City on
October 22, 1985, as the same may from time %o Lime be amended.

1.21 "Member® shall mean an owner, as defined hereinbelow,
entitled to membership in the Association. Membership shall he
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appur:ana.nt to & Unit and may not be smeparated from ownership of
a Uni

1,22 "Mortgage" shall mean any real property mortgage or
dead of trust encumbering a Unit,

1.23 '"Mortgagee" shall mean the mortgagee under any real
property mortgageé or beneficiary under any deed of trust, which
mortgage or deed of trast ancumbers & Unit.

1.24 "Owner" shall mean the person(s) who hold{s} record
fae simple title to any Unit, including Developer and each
Builder for so long as such person holds +title to a Unit, but
excluding third persens who hold title as security for the
performance of ah obligation other than the seller under an
executory contract of sale.

1.25 "Prodect" shall mean the residential projact
consisting of the Project Properties which will he cummonly known
a3 Rosalena of Batiquitos.

1.26 "pProisct Common Area”™ shall mean all real property and
Improvements thereon in which the Association owns an interast
for the common use and henefit of the Members, inciuding their
lessean, guests or invitees, all as providaed in this Declaration.
The Project Common Area may include sn interest held by the
Agsociation under a lease, license or easemant, as well as an
esztate in fee. The Project Common Area shall initially include
the real property described in Exhibit ¢ sttached harseto.
Portions of the Project Common Area may be or become subject to
atksamnents or other interests of a governmant.al or
guasi~-governmental hody or other person{s}.

1.27 "project Propertiss" shall mean the Property, together
with each portion ¢f the Avnexation Property which has been made
and is subject to this Declaration pursuant to a Declaration of
Ammexation and Rastrictions filed for record pursuant to the
Articls of this Declaration entitled "Amnnexation.”

1.28 ‘"Proiect Rules” shall mean the rules and regulations
adepted. by the Board of Directors pursuant to this Declaration,
as the same may from time to time be amended.

1.29 "The city" =shall mean the <City of Carlsbad,
Californta.

1.30 *"Upit" shall wean any Lot located within the Project
Properties, excepting Project Common Area. "Units" shall mean
all of said Lots, excepting Projegt Common Area.
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1.31  "¥a" shall mean the Veteran's Administration, which is
- & governmental agency of the federal government of the United
Statas.

ARTICLE 2
Use

2.1 Use Limitstlong and Restrictions on Units. As to the
Units, and each of them:

2.1,1 HNone of the Units shall be used for other than
single-family residential purposes. Ho buildings or structures
shall be erscted, altered, placed or permitted to remain on any
of the Units other than one single-family dwelling, a private
garage and other tustomary appurtenances incidental to the resi-
dential use of a Unit.

2.1.2 Each Owner may ralse or keep on its Unit (i) not
more than two domesticated dogs, cate ~» other commonly acceptad
household pet, provided each such animal does not excead 40
pounds in weicght at mature growth, and {ili) caysd birds or fish
in a househeld aquardium, in any number; provided, however, that
puch pets and other animals, including birds and fish, must be
kept for noncommercisl purposes. In the event the Bosrd of
Directors determine that any sJdch pets or other animals creste an
unreasonable annoyance or nuisance to the Owners, the raising or
keeping thereof shall be discontinued within a reasonable time
after such détermination, MNo pets or other animals, including
birds or fish, shall be permitted in the Project Common Ares
except as specifically permitted by regulations adopted by the
Board of Directors.

2.1.3 No structure of s temporary character, trailer,
tent, shack or other outbuilding shall be erected or placed on
any Unit, either temporarily or permanentiy. Nothing contalined
in the foregoing shall be construed to preclude the use of a
trailer, outbuilding or other temporury structure used f{o facili-
tate construction, or the convenience of peraons engaged in
construction, during the period of construction of any single~
family residence on any Unit, provided that any such trailer,
cutbuilding or structurs shall ke removed f£forthwith upon tha
completion of any such single-family residence.

2.1.4 Ho nogxious or offensive activity shall be
carvied on upon any of the Unlts, nor shall anything be done
theraon which may be or may become an ahnoyance or nuisance to
the neighborhood.

2.1.5% No sign of any kind, except that of a customary

address sign, a "For Bale" sign or 2 "For Rent" =mign, shall be.
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displaved to the public view on any of the Units; provided, how-
ever, that any Owner displaying a "For Sals" or "For Rent" sign
shall, in good faith and uaing its reasonable best afforts,
endebavor to effect the sale or rental of its Unit, as the case
may be.

2.1.6 All equipment, refuse cans and other containers
shall be kept screensd and concesled from view from any of the
Units, streets within the Project or the Project Common Ares.
All rubbish, trash and refuse shall be regularly removed from
each Unit and shall not be sllowed to accumulate theraon.

2.1.7 No outside clotheslines or other cutside clothes
drying or airing facilities shall be eracted or maintained on any
Unit so as to bhe wvisible from any of the Units, streets within
the Project or the Project Common Area,

2.1.8 No radic or television antenna (including,
without limitation, any satellite dish antenna) or radio trans-
mitter tower or Ffacility of any kind shall be constructed,
arected or otherwise placed on any Unit, unless the same is
wholly within a building designed and constructed for purposes of
a residence,

2.1,9 No asutomobile, trueck, truck "cab," tractor, bhus,
motorcycle, trailer, recreational wehicle, van, camper, camper
shell, moter home, mobile home, dune buggy, boat, sailboat,
yachti,, or other vehicle, sea-going vessel or egquipment of any
kind shall be parked, stored, deposited, maintained, repaired oy
otherwise kept on any Unit other than within s garage or other
enclosed building on r Unit; provided, howsver, that passenger
avtomobiles owned or regularly used by an Cuner or a menbar of an
Owner's immediate family, or guests thereof, may be temporarily
parked in the driveway of such Owner's Unit during the normal
waking hours of such Owner or such Owner's family. No dismantled
or wrecked vehicle or egquipment shall be parked, gstored,
deposited or the like on any Unit other than within a garage or
cther enclosed building on 8 Unit.

2.1.10 No owner shall, either temporarily or perma~
nently, wuse his garage for any use other than -the parking of
vehicles and the storage of miscellaneous personal property: fn
no event shall any garage be used for human habitation., All
garage doors shall be Xept closed at all times, except as
reasonably required for parking or removing a vehicle or placing
for storage or ramoving from storage mny othey personal property
as to such garage.

2.1.11 All leases and rental agresments of Units shall
{i) be in writing, (ii) provide that the tarms thereof are
subrject to the provisions of this Declaration, the Articles, the
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Bylaws and the Project Rulea, 1if any, adepted by the Board of
Directors ralating to the use of the Unit and the Project Common
Area and (1ii) provide that any failure by the tenant thereunder
te comply with the terms of said documents shall constitute &
default under such lease or rental agreement. No Owner shall
lease or rent less than the entire residence upon a Unit. No
Owner shall lease or rent less than its entire Unit., No OCwner
shall lease or rent ites Unit for e term of less than 30 days.
Other than the foregelng, there shall be ne restriction on the
right of any Owner to lease or rent ifts Unit. An Owner shall be
responsible for any act{s) of any tenant or other occupant of
such Owner's Unit which constitutes a breach of any provision of
the Articles, ths Bylaws, this Declaration or the Project Rules
adopted by the Board of Directors.

2.1.12 The Owner of a Unit whose residential structure
has been damaged or destroyed by £fire or other c¢alamity shall
promptly and diligently cause such structure to be repaived or
regstored. This cobligatlion shall not extend to the installation
of furniture and the 1ike, but iz for the purpese of preventing
unsightliness caused by such damage or destructicn eand any
resultant health or mafety problems to other Owners within the
Project and to the public.

2.1.13 Ko commercial trade or business shall ke
carried on upon any Unit. No activity shall be done upon any
tnit and no use ghall be made ol any Unit which may be a nuisance
to the neighborhoecd.

2.1.14 No windows on any buildings or structures on &
Unit will be covered, at any time, with foil, newspaper or any
highly reflective material(s). Each Owner will promptly repair
any broken wirndows on its Unit.

2.1.15 There shall be no interference with the esitab-~
lished drainage pattern over any Unit so as to affect any other
Unit, unless an adegquate alternstive provision is made for proper
drainage and is first approved in writing by the Archltectural
Committee. For the purpose hersef, "established drainage’ in
dafined as the drainage which exists at the time the overall
firal grading (if any) of any Unit, as the case may be, is
completed by Developer or a Builder or auy later grading changes
that are shown on plans approved by the Architectural Committee,
which may include drainage from any Project Common Area over any
unit. The Cwner of each Unit will be responsible for reasonably
maintaining any drainage control facilities located on ites Unit
and shall otherwise be responsible for effacting proper drainage
contreols on its Unit.,

2.1.16 Solar heating systems may be installed on
individual Unite, provided that such heating systems (1) comply
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with applicable governmental zoning and building code ordinances
and regulations and (ii)} have heen approved by the Architectural
Committee, based upon reasonable architectural review standards.

2.1.17 The Owner of a Unit across which a portion of
the Trail (defined in Paragraph 3.3 below) is located shall not
interfere with the reasonable ugse and enjoyment of the Trail by
peracna having the right to such use and enjoyment of the Trail,
An Cwner shall be lisble to the Association for all damage or
destruction to the Trail caused by the act or omission of such
Ownar, its guests or any csccupant of such Owner's Unit,

2.1.18 With respect to those cartain Units consisting
of Lotm 25 through 35 and, following the annexation thereof,
Lots 2 through 24 of recorded Mep No. 11616, the Owner of each
such Unit acknowledges that its Unit is subjest to [1} a 45~feot
setback from the preoperty line of such Unit as shown and
delineated on said Map No. 11616 and (ii) an easement for view
purposes in faver of the Clity of Carlsbed over, upon and acrose
the 45-foot setback for each such Unit¢. The Owner of each puch
Unit further acknowledges that no improvements of any kind are
permitted by +the City or this Declarationh to be constructed,
installed or eracted within the 45-feoot setback for such a Unit,
excepting only Permitted Improvements {defined below) which may
be constructed, installed or erected within the first 15 feet of
the 4%-foot setback as measured from the back wall{s) of the
dwelling locatad on the concerned Unit. "Permitted Improvements”
shall inciude any one or all of the followlng: (i) spss, hot to
ejoesd 50 sguare feet in total area, pools, spa and pool
squipment, spa enclosures, planters or barbecues provided none of
the foregoing is greater in height than 3 feet above, ner
requiras excavation of more than 3 feel below, the finished grade
of the Unit on which the same is to be located; (ii) decks and
landscape improvements provided none of the foregeing is greatex
in height than 1 foot sbove the finished grade of the Unit on
which the same is to ba located; (iii) fences, gates and wrought
iron rajiling along the property lines of a Unit provided none of
the foregoing is greater in height than 5 feet ambove the finished
gradge of the Unit upon which the same is to be located; (iv)
trellises provided each trellis does not aexceed 9+1/2 feet in
height from the finished grade of the Unit on which the same is
to be located, does not extend out more than 8 feet from any
single family residential structure located on the Unit on which
the same is to be located and does not exceed B feet in width
from the outside edge of the posts supporting such trellis on
either side; and (V) rear yvard <drainage improvements.
Motwithstanding the foregoing, each of the Permitted Improvements
will be pubjaect to the approval of the Architectural Committes
pursutant to the Article of this Declaration entitled
Yavehitectural and Landscaping Control® and the approval of The
City but only if such approval would normally be required under
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The City's standard ordinances and regulationa. The landscaping
existing within the 45«foot setback and easement area of each
such Unit at the time of the first conveyance of guch Unit by
Developar to an Owner, shall be dgemed to have been approved by
The City.

2.2 Use Limitations and Regtrictions on Project Common
Ares. As to tha Project Common Area:

2.2.1 The Project Common Area, except buildings, shall
be improved and used only f£or (i) s:hicular and pedestrian
movement within the Project, including access to the Units, (ii)
vehicular parking in any areas designated by the Board of
Dirvectors, (iii} recreational use by tha Owners and occupants of
Units and their guests, subject to rules and requlations
established by the Board of Directors, (iv) beautification of the
Project and providing privacy to the residents thereof and
{v) such other purpeses as hereih expressly pemmitted. A
nonexclusive easement throughout the Preject Common Area for
ingress, egress and recreational purposes iz and shall be
appurtenant to each Unit, and a nonexclusive easement upon and
across the Project Common Arez for accepting and draining
rainwater from the residential structure szituated upon each Unit
is and shall he appurtenant te each Unit; the Project Common Area
is and shall be subject to such easements,

2.2.2 HNo activity shall be carried on in the Project
Common Ares which shall be contrary to any of the Project Rules
adopted by the Board of Directors relating to use of and sactivity
in the Project Common Area.

2.2.3 No drilling or mining operations of any kind
shall be permitted upon or in the Project Common Arsa.

2.2.4 No portion of the Project Common Area shall be
usad for any purpose or im any manner which shall cause any
structure in the Project to be uninsurable against loss by fire
or the perils covered under the extended coverage policy(ies) of
harard insurance which the Board of Directors iz raguired to heap
in forcs pursuant te the Article heraof entitled "Destruction;
Insurance,” or cause any policy or policies representing such
insurance to be cancelled or suspended or the company issuing th
same to rafuse Lencwal thereof. :

. 2.2.% No owner shall make any alteration or ipprove~
ment +to the Froject Common Area, or remove any planting,
structure, furnishing or other objact therefrom except with the
written consent of the Board of Dirszctors, An Ouner shall he
liable to the Association f£for all costs incurred by the
Assoclation for the replacament or repair of any personal
proparty owned by the Association (including without limitation,

10020.01/AGF107,/101




-~ 743

plants, furniture, rugs, kitchenware and pilctures) damaged or
removed by such Owner, its guesfs or any occupant of such Ownex's
Unit.

2,2.6 An Oyner shall be liable to the Associastion for
all damagas or destruction to the Project Common Ares or te any
improvements thereon or thereto, including but not limited to,
bufldings, recreational facilities, sidewalks, driveway aprons
and landscaping, caused by the act or omigsion {including the
failure to maintain such Owner's Unit) of such Owner, its guests
or any cccupant of such Cwner's Unit,

2.2.7 No automobile, truck, truck "cab,' tractor, bus,
motorcycle, trailer, recreational wvehicle, wvan, camper, camper
shell, motor home, mobile home, dune buggy boat, sallboat, yacht
or other vehicle, ses-going vessel or eguipment of any kind shall
be parked, stored, deposited, maintained, repaired or otherwise
kept on or in the Project Common Area, and no dismantled or
wracked vehicle (including portions thereof), sea-going vessel or
egquipnment shall be parked, stored, deposited, maintained,
repaired or otherwise kept in the Project Common Area preept as
permitted by the Project Rules adepted by the BDoard of Directors.
Nothing herein shall in any nanter limit or prohibit the Board of
Birectors from adopting regulations allowing guest parking in the
Project Common Area.

2.2.8 No gign of any nature shall be displayed or
posted by ah Owner in the Project Common Area,

2.2.9 No radio or telaevision antenna (includging, but
not limitad te, any satellite dish antenna} or radio transmitter
tower or facility of any kind shall bs constructsed, erected or
otheryige placed in the Project Common Area, excepting therafrom
{1} one or more master television antemna(e} which may be erected
thereon by Developer, & Bullder or the Assosiatlion and thereafter
maintained or (ii)} any facility for cable television which may be
sontracted for in accordance with an agreement entered inte
batween the Association {or Developer or a Bullder for the
banefit of the Assoclation) and a cable television cowpany,
provided such cable television ssrvices will be made available to
each and every Unit.

ARTICLE 3

Ownership of Project Common Area and of
Beneficinl Interest in Common Personalty

3.1 Project Common Area. The Association shall be and
become the owner of the fee astata in and to the Project Common
Brea described in attached Exhibit C prior to or concurrently
with the first conveyance by Developer of a Unit to an Owner.
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. 3.2 Maintenance of FProiect Common Area. The Association
will wmaintain the Project Commoh Area and all Inmprovements
thereon in good condltion, reasonsble wear and tear excepted.
Such maintenance obligations will inciude, without limitation,
the repair and/or replacement of Improvements located on the
Project Common Araea when it becomes reascnably necassary to do
80.

3.2.1 Portions of ths Project Common Area wmay be
subject to an easement(s) or licenee{s) in favor of another
person{s} which may include ancther homeowners' asmocistion
establishad to govern another common interest dewvelopment project
lecated adjacent or near te the Project., With respect to any
portions of the Project Common Area thaet are subject to any such
easement{s) or license{s), the Association may enter into an
sgreement with such other person{s) that owns such an easement or
license to provide for the joint malntenance thereof in
sccordance with reasonable standards set forth in sush an
agreement, with the costs and expensas of such maintenance to be
sharad by the Association and such other person{s} on a
reasonable and egquitable basis. CUoncurrsntly with the recording
of this Declaration, s joint maintenance agreement betwsen the
Amscociation and Developer entitled "Street Maintenance Adgroement
for Navigator Circle’ is being filed for recsrd; said joint
maintenance agreement provides for the joint maintenance of the
streat portions of the Project Common Ares,

_ 3,2.2 portionz of the Project Common Area may also be
subject to an easement(s) or license{s) in favor of another
person({s), which mey inciude another homeowners' association, for
luyndscape or other similar purposes, With respect to such
lendscape or other similar easement(s) and licensa(s), the
Association shall have no repair or maintenance cbligations, but
may take such steps as it deems necessary to (i) eliminate any
ungsightliness or dangerous condition ezisting within such
easement(s} or license(s) or {ii) enforce its righis as the owner
of the servient tenement affected by such eassement(s) or
licanse(s).

3.3 The Trail Easement. Portions of ths Project Common
Area may be or subsequently become subject to an easement in
fawor of the public, the California Coastal Commission or. such
other entity or person as the California Coastal Commission may
roquire for the purposes of a pedestrian trail. Such pedestrian
trail may alsoc cross ovar, under and upon portiong of pome of the
Units. The pedestrian +trall as it affects portions of the
Projmct Common Area and of some of the Units is herein referred
to as “the Trail." To the extent that the Trail is located on
any of the Units, a nonexclusive asssement is hereby granted to
the Assceiation for the purposes of repairing and maintaining the
Trail in accordence with the standarde for such xepair and

10026.01/A6P107 /101 ~12-




maintenance that may be established by the California Coastal
Commiseion, Those portions of the Trall that are located on the
Project Common Area shall also be repaired and meintained by the
Associlation in accordance with such standards.

3.4 CGrapting of Easements. The Board of Directors may
grant permits, licenses snd easements over, upon, under and
across the Project Common Arsa for utiiities, roads and othar
purpesas which are reasonably necessary to the ongoing develop-
ment and operation of the Project. Each Owner hereby grante to
each director of the Association an irrsvncable power of attorney
te exetute & deed(g) or other instrument{s} to grant said
permits, licenses and easements.

3.5 Easements for Encroachments. In the event any portion
of the Project Common Area encroaches upon any Unit or any
residential improvement on a Unit encroaches upon the Project
Common Area or another Unit as a result of the construction,
recomgtruction, repair, snifting, settlement or movement of any
portion of the improvementa or the drainage of rainwater from the
roof of any residential improvement on a Unit, a valid easement
for the encroachment amd for the maintenance of the same shall
exist so long as the encroachment exists., Said valld easement
shall apply only to encroachments. There shall be easements for
the maintenance of said encroschments as long as they shall
exiat, and the rights and obligations of Owners shall not be
altered in any way by said encroachments; provided, howevaer, that
in no event shall an easement for encroachment be created in
favor of an Owner if said encroachment occurred due to the
willful misconduct of any Owner. In the event any portion of a
gtructure on the Project ls partially or totally dastroyed and
then repsirved or rebuilt, each Owner agress that easements for
ancroachments over adjoining Units or Project Common Ares and for
the maintenance of said encroachments shall exist for as long as
said encroachment shall exist., A nonexclusive eagemsnt for
ingrass, egress and suppert throughout the Project Common Avea is
and shall be appurtenant to each Unit, and the Project Common
Area is and shall be subject to such sasement.

3.6 Easements OveY Proiect Common Area. The Project Common
Area shall be subject to the following easement rights and
encroachment rights.

3.6,1 Each Ownar of a Unit served by utility
connections, lines or facilities, including those for water,
e¢lactric, gas, sanitary sewer, telephone, drainage and cahle
television services shall have the right and is hereby granted an
aasement acrosg and through the Project Common Area for
reagonable entry to the full extent necessary by the appropriate
utility companies where such connactions, linas or facilitiss may
ba located for the repair, replacement and maintenance thersof
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pursuant to the direction of the Association, Any Owner
exerciging ite right under such easement for the purpose(s) of
such rapair, replacement or maintenance shall promptly remedy any
damage coused thereby to the Project Common Area and restore the
Project Common Area to 1ts condition prior to any such work
having been performed. vhenever utility connections, lines ot
facilities within the Project serve more than one Unit, the Cwner
of each Unit gerved thereby shall be entitled to full use and
anjoyment of the portions thereof which service its Unit.

3.6.2 Rotwithstanding anvthing conteined in this
Declaration to the contrary, Develepsr, for itself and its
successors in interest, hereby reserves nonexclusive easemente
ever, under, upon and across the Project Common Area for
installation of such utility connections, lines or facilities am
shown on  recerded subdivision or parcel maps for any resl
property in the Project or other recorded instrumentsz, together
with the right to (i) grant and transfer the same to +the
Agsociation, any utility companies, The City, Builders or other
appropriste entities arnd {{i) use such utility cennections, lines
or facilities for the benefit of the real property described in
Exhibit B. Additionally, Developer, for itself and iis
successors in interest, hereby reservas a nonexclusive easement
over, under, upon and acroas the Progect. Conmon Area for conon
driveway purposes, drainage and encrcacnmem: purposes and for
ingress and egress, all for Developer's reascneble use in
completing improvements, developing the Project and performing
necessary repair work within the Project. There is hereby
reservaed te Developer and granted to Builders in the Project,
eagements over the Project Common Area and the facilities located
thareon for construction and sales activities (including the
astablishment of a sales and/or information center}), all as more
particularly described in the Article of this Declaration
entitled "Development Rights."™ The foregoing reservations of
easements will become - effective concurrently with  the
ronveyance(s} to the Association of the Project Common Area
without necessity of Developer setting forth such reservations in
the deed(s} with respect to said convevance{s)., Said reserved
easements {excepting all wtility easements in which utility
connections, lines or fagilities have. heen installed) shall
axplre and be of no further force and effect ten years after the
date on  which  this Declaration has heen recorded.
Notwithstanding <the Article of this Declaration entitled
"Amendment,® no amendment, revocatien or rascission of safd
regarvations of easements may be had without the (1) written
consent of Developer and (ii) recording of such consent in the
Office of the Recorder of San Diego County, California.

3.7 Personal Property of the Association. The Assoclation

girall be and become the owner of all maintenance, recsrestional
and other equipment aciuired by it (i) for the maintenance and
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improvement of the Project and (Ii) to implement the performance
of its other duties hersunder. The transfer of such personal
property by the Association pursuant to the Bylaws shall tranafer
title thereto free and cleayr of any claim on the part of any
Owner. )

ARTICLE 4

Planned Development Character of Project

4.1 Planned Development. The Project iz and has been
developed as a planned development pursuant to California
Business and Professions Code section 11003,

4.2 HNo Partition »f Project Common Ares. The Preoject
Common Area =shall remain in the ownership and contro! of the
hasociation and there shall be no judicial partition theracf.
Nothing hetrein shall be deemed to prevent partition of =&
co~tenancy in a Unit other than the Project Common Area.

4.3 Specipl Limitations on Apsociation., Except as set
forth in this article, neither the Owners nor the Association
shall, by act or omission, without the prior written consent of
at least 67 percent of all first Mortgsgees (based upon one vote
for each £irst Mortgage owned) be entitled to:

_ 4.3.1 Abandon or terminate tha planmmed development
character of the Project;

4.3.2 Partition, subdivide, encumber, sell or transfer
the Project Common Area oy the improvements thersen; provided,
however, the granting of easements for public utilities or for
cthar publie purposes consistent with the intended use of the
Project Common Area shall not be a transfer within the meaning of
this ¢lause;

4.3.3 Change the method of determining the obliga-
tions, aesessments, dues or othar charges which may be levied
against an Owner;

4,3.4 Waive or abandon any scheme of regulations or
the enforcement therecf pertaining to the architectural design or
the exterior asppearance of the residential improvements situated
o the Units, the exterior maintenance of said residential
improvements or the maintenance and uphkeep of the Project Common
Area asnd the Improvements thereon;

4.3.5 Fail to maintain insurance coverage undar an
extended coverage hazard policyl{les) against loss by fire and
parils with respect to all insurable improvements located in the
Project Common Area and all insurable personalty owned by the
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Association in an amount not less than 100 percent of the
insursble value (based on then current replacement costs) of paid
improvemaents amd of said personalty as determined annually by an
insurance carrier selected by the Board of Directors pursuant to
this Declaration; or

4.3.6 Use hazard insurance proceeds for losses to said
improvements located in the Project Common Area and/or szald
pergonalty owned by the Association for other than the repair,
replacement or reconstruction of sald improvements and/or
personglty.

4.3.7 Chandge the boundaries of any Unit.

4.3.8 Convert one or more Units into Project Cosmon
Area or convert any portion of the Project Common Area into one
or more Units.

4.3.9 Impose any restrictions on any Owner's right to
sell or transfer sush Owner's Unit.

4.3.10 Establish self-management for the Project when
professional management had been required previously by a first
Mortgagee,

4.4 Reguirement for The City's Consent:. In addition to the
written consent of first MNortgagees required pursuant to
Paragraph 4.3, the written consent of The City will be required
before the Owners or the Association can, by act or omission,
approve or permit any of the matters described in
Paragraphs 4.3.1, 4.3.2, 4.3.4, 4.3.6 and £.3.7, to occur.

ARTICLE 5

The Associatioh

5.1 Purpose. The Association 1s, effective upon the
racordation herecf, the "management body" to provide for the
management:, controel, maintenance, architectural control and
preservation of the Project, all as more specifically set forth
in this Declaration, the Articles, the Bylaws amd the Project
Rules from time to time adopted by the Board of Directors. .

5.2 Membership. Each Owner shall be and become a Member of
the Association contemporaneously with its acquisition of a Unit
{whether such acquisition occcurs by (i) conveyance of & Unit by
Daveloper or a Bullder, (ii)} voluntary transfer, assignment or
conveyance of a8 Unit or {(iii) inveluntary transfer of a Unit,
including without limitation by reason of the death ¢f an Owner,
or (iv) foreclosure [by trustee's power of sale or by judicisl
procass} of a deed of trust or other lien on a Unit) without
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necessity of documentation or other action, of any kind, by any
person. The Board of Directors may redquire that any person
gegquirding & Unit notify the Asseciation in writing of such
acguisition so as to facilitate accurate record keeping of the
mombership. Where two or more persons hold or owh a Unit, as
joint tenants or otherwise, they shall constitute a sinhgle
Hember . .

5.3 Entry by Association. The officers, agents, employees
and independent contracters of the Asscciation shall have a
nenexclusive easement to enter any Unit for the purpose of
performing or satisfying the duties and obligations of the
hmgsocimtion hereunder, provided that such entry shall occur (i)
at a reasonable hour and (ii} after reasonable notice has been
given to the Owner of such Unit., In the event that there is an
emergency and the Owner of such Unit is not available at the time
ef such emergency, the officers, agents, employees and indepen-
dant contractors of the Association may enter such Unit immedi-
rtely and without noti¢e for the sole purpome of takmg such
action as iz netassary under the circumstances.

5.4 pRisciplining of Members., In addition +to all other
rights, powers amd duties possessed by and vested in the Board of
Directors under this Declaration, the Articles and the Bylaws,
the Board of Directors shall possess and be vested with the right

and power to (1} impose reasonakle monetary penalties, in such

amounts as determined by the Board of Directors in its sole
discretion, against an Owner and (il) seekt relimbursement for
costs as follows:

5.4.1 As & disciplinary measure for any breach of any
of the (i} limitations, restrictions, conditions, covenants
raservations, easements or eguitable servitudes set forth in this
Declaration {other than a breach by fallure o pay an
asasessment), (ii) provisions of the Articles or the Bylaws or
(1ii) Project Rules adopted by the Board of Directors pursusnt to
this Declaration.

5.4.2 As a means of vreimburasing the Assuclation for
costs incurred by the Asscciation (i) for the repair of damages
te the Project Common Area or any improvements or personalty
thereto or thaereon allegedly caused by such Owner, its guests or
any occupant of such Owner's Unit or {ii) in bringing such Owner
or the occupant of such Owner's Unit and/or =sald Unit into
compliance with this Declaration {other than the pavment of
agsegsaments), the Articles, the Bylaws or the Project Rules.

5.4.3 The imposition of a monetary penalty pursusnt to
Paragraph 5.4 must be done in good faith and in a fair and
reasonakle nmanner. The Owner must be given 15 days' prior notica
of the imposition of a monetary penalty. Said notice must set
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forth ressons for the imposition of the monetayy penalty and may
be given by any method reasonsbly calculated to provide actual
netice. Any notice given by mail must be given by first-class,
registered or cartified mall sent to the last address of the
Owner shown on the Asgociation's records. The Owner must be
provided an cpportunity to be heard, orally or in writing, not
less than five days before the effective date of the imposition
of each monetary penalty by a properly convened meeting of the
Board of Directors. Any such breach which is not remedied in the
calendar month in which the monetary penalty is imposed sgainst
an Owner by reason theveof shall, until fully remedied, be deemed
to constitute & new breach in each succesding calendar month for
which the Board of Directors may in each sugh calendar month
impese a new monetary penaliy pursuant to this paragraph.

5.5 The Project Rules. The Board of Directors may adopt
Projact Rules as- it deems proper for +the operation of the
Project, and the maintenance and control of any Project Cummon
Area. A copy of the Project Rules, as the same nay from time to
time be adopted, amended or rapealed, will be available for
inspection by any Cwner &t the offices of the Aspociation and may
be mailed or otherwigse delivered to each Owner. After such
mailing or deliverance, the Project Rules shall have the feorce
and effect as if they were et forth in this Declaration;
provided, however, that the Project Rules will ke enforceable
anly to the extant that they are consistent with this
Deciaration, the Articles and the Bylaws., Each rule and
regulation comprising the Froject Rules must be reasgonable.

ARTICLE &

Architectural and Landscaping Contrel

6.1 Architectural Committee., An Architectural Committea,
consisting at all times of five persons, shall be formed as sok
forth below and in the Bylaws, for the purposes of performing ita
duties as desctibed in this Declaration and the Bylaws and as may
be delegated to it, from time to time, by the Board of Dirsctors,
The eoriginal Architectural Committee shall be appointed by
Developer, Thereafter, the Architectural Committee shell be
appointad in accordance with the Bylaws, subject to Developer’s
rights herein reserved. Developer hereby reserves to itself the,
power to appoint a majority of the members of the Architectural
Committee until (1) 90 percent of all of the Unita in the Project
{essuming all of the Annexation Property is annexed to the
Project) have been sold and conveyed, or (i1) the f£ifth
anniversary of the original lssuance by the DRE of the first
final subdivision public report for the Project, whichever first
gcours.
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6.2 Approval of Improvement Plans. No building, fenca,
wall, structure or improvement of any type shall be constructed,
erected, placed or peinted, repainted, refurbished or altered nor
shall any astablished drainage be altered, until the huilding or
alteration plans, specifications, location plat and color scheme
thereof have been approved by the Architectural Committee. In
preparing the Architectural Committee Guidelines {described below
in this article) or in reviewing any plans, specifications, plats
and schemes, the Architectural Committee may take into account
(i) the guality and type of workmenship and materials to be used,
{ii} harmony of external design with existing structures, and
also structures thet have heen plamned {but not yet constructed)
and whieh are known to the Architectural Committee, in the
Project where such improvement is or will be located, (iii} the
interference, or potentlal fer interference with the view from,
or solar access to, any Unit by reason of the height, size and/or
location of the proposed structure or improvements,
{iv) compliance with this Declaration and (v} compliance with any
spplicable standards of the Master Flan.

6.2.1 In the event the Architectural Committee £ails
to approve or disapprove any such plans, specifications, plats or
schemes within 30 days after all documents and information
regquested by the Architectural Committee have been received by
the Archltectural Comwittee, the Owner veguesting sald approval
may submit a written notice %o the Architectural Committes
advising the same of its failure to act. If the Architectursal
Committee falls 4o approve or disapprove any such plans,
specifications, plats or schemes within 15 days after the receipt
of sajd notice from such Owner, said plans, specifications, plats
or schemas shall be incontrovertibly deemed te be approved.

6.2.2 An Owner will obtain +he approval of the
Architectural Committee with respect to such Owner's plans,
specifications, plata mnd schemes pursuant to thise Paragraph 6.2
bafors submitting the same to (i) The Clty for a bullding permit
or other approval of any kind that may be required from The Oity
and {ii) the Californis Coastal Commissicn for a permit or other
approval of any kind that may be regquired from the Californiu
Coastal Commimsion. Notwithstanding the foregoing, prior to an
Owner submitting any plans, specifications, plats and/or schemes
to tha Architectural Committee pursuant fo thia Article 6
{whether under  this Paragraph 6.2, Paragraph 6.3 or
Patragraph 6.5} such Owner shall consult The C¢ity and the
California Coastal Commission's staff te identify and determine
all regulations, standards, guidelines and cther criteria that
will be applicable te such Owner and the approval vhich such
Owner intends to request of the Architectural Comrittee.

6.3 Lapdscaping Controls. No Owner shall plant or emplace
any tree, bush or plant which at maturity, and without clipping
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or pruning thersof, would exceed the haight of six feet untii the
plans and specifications for the placemant of any such trees,
busghas, shrubs or plants have heen submitied to and approved in
writing by the Architectural Committee., Sald plans shall show in
detail the proposed elevations and location of said traes,
bushes, shrubs or plants, including the locations and elevations
of the azame in relation teo other Unite. Said plans may be
disapproved by the Architactural Committoe if in the reasonable
opinion of the Architectural Committee the view of any Unit would
be subgtantially impaired by the height, size and/or location of
such planting or in any other mamier. ‘The Architectursl
Committee shall have the right to require any Owner to remove,
trim, top eor prune &ny tres or shrub which in the reasonable
belief of the Architectural Committfee substantially dimpaivs the
view from any iUnit. In the event the Architectural Committee
falls to approve or disapprove any such landscaping plans within
30 days after all documents and information reguested by the
Architestural Committee have been received by the Architecturasl
Committee, the Owner requesting said approval mey submit a
written notice to the Architectural Committee advising the same
of its failure to act. If the Architectural Committee faills to
epprove or ¢isapprove any such landscaping plans within 15 days
aftar the receipt of =said notice from puch Owner, sald latde
scaping plans shall be incontrovertibly deemed to be approved.

6.4 Plan Review Fewes. BAllL plans submitfed %o the Archin
tectursl Committee pursuant to Paragraph 6.2 shall be sccompanied
by & nenrefundsble cash fee of 3200 ({subject to incremental
adjustment as provided herein) which may be used and expended by
the Architectural Committee as it, 4in its mole and absclute
discretion, desems appropriate. The Architectural Commlittee, in
its sole and absolute discretion, may in each c¢alendar vyear
following the calendar year in which this Declaration is
recorded, increase sald cash fee to an amount which shall not
exceed the amount that was applicsble in the imwmedintely
preceding calanday year by more than 10 percent,

6.5 ZPreliminary Rpproval. Any Qwner proposing to construst
improvements requiring the prior approvel of the Architectural
Committee may first apply to the Architectural Committee Ffor
preliminary approval by submission of preliminary drawings of
proposed improvements. The purpose of the preliminary approval
procedure iz to allow an Quner Proposing to nmake substantial
Amprovements an opportunity to obtain guidance concerning design
considerations before expending substantial sume for plans and
other exhibits required to spply for final spproval. Applica-
tions for preliminary spproval shall be considerad and disposed
of as follovs:

6.5.1 Within 30 days after proper application for
preliminery approval, the Architectural Committee shall consider
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and - act upon puch regquest. The Architactural Committee shall
grant the approval only if the proposed improvement, to the
extent its nature and characteristics are shown by the applica-
tion, would be entitled to a final approval on the basis of a
full and complete application. In the event the Architectural
Committee falls to approve or disapprove any such preliminary
plans within 30 days after all documents and information
requeated by the Architectural Committee have boen received by
it, the Owner redquesting esald approval msy submit a written
notice to the Architectural Commititee advising the same of its
failure to act. I1f the Architectural Committee fails to approve
or disapprove any such preliminary plans within 15 deys after the
recaipt of said notice from such Owner, said preliminary plans
ghall be incontrovertibly deasmed approved. In grenting or
danying approval, the Architectural Committee may give the
applicant directions concerning the form and substance of the
final application for approval as it may deem proper or desirable
for the guidance of the applicant,

6.5.2 The giving of any preliminary approval shall not
affect the right of the Architectural Committee to in good faith
deny approval of any final plans which are in substantial con-
formity with the approved preliminary plans,

6.5.3 In no event shall any preiiminary spprovsl be
deemed to be an approval authorizing construction of the subject

improvement.

6.6 Variances. The Architectural Commithee may authorize
variances £rom conmpliance with any of the architectural pro-
visions ©of this DPeclaration, including, without limitation,
restrictions upon height, size, f{loor area or placement of
atrustures or improvements or other similar restrictions, when
circumstances such as topography, natural obstructions, hardship,
aesthetic oxr environmental considerations may regquire. Such
variances may be evidanced in writing, must be signed by at leastc
three members of the Architectural Committee, and wshall becoms
effactive upon recordation in the Office of the County Recorder
of San Diego County. If such varxiances are grantad, ne violation
cf the vovenants, conditions and restrictions contained in this
Declaration shall be desmed to have occurred with respect to the
mattar for which the wvariance was granted. The granting of suth
2 veriance shall not operate to waive any of the terms and
provisions of this Declaration for any purpose except ag to the
particular property and particular provision heregf covered hy
the variance, nor shall it affsct in any wey the Owner's obliga-
tion to comply with all governmental laws and requlations affact-
ing such Owner's use and inprovement of lts UYniv, including, but
not limlted to, zoning ordinances and lot eetback lines or
reguirements imposed by The City, the California Coastal
Commizeion or any other governmental authority.
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6.7 Additional Regquirements. The application by an Owner
for review and appraval by the Architectursl! Committee of any
propesals, plans or other submittals By such Owner shall in no
way be deemed te be satisfaction of compliance with any appli-
cable statute, ordinance, governmental rule or requlation or
public utility requirement {hereinafter collectiveiy referred to
as "additional requirements"). Provided, however, if the addi-
tional requirements are less restrictive than the provisions of
this Dectlapation, the provisions of this Declaration shall
nonetheless apply.

6.8 Inspection; Correction of Defects. Inspection of work
and correction of defects therein shall proceed as foliows:

"6.8.1 The Architectural Committee or its duly suthore
ized represgntative may reasonably antar ontc any Unit, from time
to time, during the course of construction of any improvements or
instellation of any landscaping thereon for the purpose of
inspecting such constinuction and/or installation. If the Archi-
tectural Committee determines that such congtruction and/or
installation is not being done in substantial compliance with the
approved plans, it shall notify the Owner of the subject Unit of
such noncompliance. The Architectural Copmittee may not,
however, enter inte a dwelling on & Unit without obtaining the
prior pernissjon of the Owner or ccocupant of such Unit; provided,
however, that such prior permission shall not be unreasonably
withheld and shall be given for entry by the Architectural
Compmittee during the daylight hours within 30 days after such
work is conpleted,

6.8.2 Immediately upon the completion of any work for
which approved plang, specifications, plats or schemes are
reguired under this Article, the Owner shall give written notice
of completion to the Architectural Committes.

$5.8.3 wWithin 30 days after such notiflcation of
completion, the Architecturs)l Comnmittee or its duly authorized
representative, may inspect such improvement. If the Architec-
tural Committee £inds that such work was not done in substantial
compliance with the approved plans, it shall notify the Owner in
writing of such noncowpliance within such 30~day period, specify-
ing the particulars of noncompliance, and shall regquire the Ouwner
to remedy the same.

£.8.4 1f, upoh the expiration of 30 days from the datae
of such notification of noncompliance, the Owner shall have
failed to remedy such noncompliance, the Architectural Committee
shall notify the Board of Directors in writing of esuch failure.
After affording such Owner proper notice and hearing, the Board
of Directers shall determine whether there is a noncompliance
and, if 8o, the nature thereef and the estimated cost of
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correcting or removiag the same., If a noncompliance exists, the
Owner shall remedy or remove the asame within a period of not mors
then 30 days from the date of announcement of +the Board
Directors' ruling. If the Owner does not comply with the Board
of Directors' ruling within such pericd, the Board of Directoxrs,
at its option, may aither remove the noncomplying improvement or
remedy the noncempliance, and the Owner shall reirburse <the
Association, upon demand, for all expenses incurred in connaction
therewith. If guch expenses are not proaptly repaid by the Cwner
to the Association, the Board of Directors may levy a special
apsassment against such Cwner f£or reimbursement.

6.8.5 If for any reason the Architectural Committee
fails to notify the Oyner of any noncompliance within 30 days
after receipt of said written notice of completion from the
owner, the werk of improvement shall be deemed to be in accor-
dance with said approved plans.

6.9 Interpretation. All questions of interpretation or
construction of any of the terng or conditions herein shall be
resolved by the Architectural Committee, and its decision shall
he final, binding and conclusive on all of the parties affocted,

6.10 Nouprecedence of Each Approval. The approval ©of the
aArchitectural Committee of any proposals, plans, specifications,
drawings, plats or ‘schemes for any work done or propessd or in
connection with any other watter reguiring the approval or
consent of the Architectural Committea, shall pot be deemed to
constitute a waiver of any right to withhold approvsl or consent
85 to any similar proposals, plansg, specificationa, drawings,
plats, schemes or any other matter subsequently or additionally
submitted for approval or consent.

6.11 Right to Employ Consultsnts. The menbers of the
Architectural Committee sghall receive no compensation . for
services repnderad, other than reimbursement by the Association
for expenses incurred by them in the performance of their dutiles
hersunder; however, members that have been appointed by Developer
may be compensated for such services by Developer. The
Architectural Committee shall have the right to hire any engineer
or other consultant the opinion of which the Architectural
Committee deems necegsary in connection with its review of any
plans submitted by any Owner and such Cwyner shall be liable for
payment of such engineer and/or consultant’e fee,

6.12 Limitations_on Liability. Neither Developar or the
Architectural Committee, hor any member or representative
thereof, shall be liable to the Asscciation, or to sn Owner, f£fcr
any loss, damage or injury arising out of, or in any way con-
nected with, the performance of the Architectural Commitiee's
duties hereunder, including without limitation, the execution of
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the sotoppel certificate described in Paragraph 6.13 unless due
to the willful misconduct or bad faith of the Architectural
Committae. The Architectural Committee shall not be rasponsible
for reviewing, nor shall its approval of any plan or design ba
deemed approval of, any plan or dasign from the standpoint of
structural safety or conformance with building or octher codes,
Neither Developer, the BAssociation, mnor the Architectuval
Committes makes any representations whatscever concerning the
view, if any, that s particular Unit, or the dwelling or any
ether improvements constructed thereon, wlll enjoy by reason of
this bDeclaration, any of the Architectural Committee Guidelines,
or any action of the Architectural Commitiee.

6.13 Estoppel Certificate. Within 30 days after written
demand is delivered to the Archlitectural Committee by an Owner,
and upon payment to the Association of a reasonable fee {as fized
from time <o time by the Association), the Architectural
Committee shall deliver to such Owner an estoppel certificate,
executed and acknowledged by any two of its members, certifying,
with respect to any Unit of sald Owner that as of the date
thereof either: (i) all improvements made and other work done
thereupon or within said Unit comply with thls Declaratiosn, or
(i1) such improvements or woerk do not so comply in which event
the certificate shall also identify the noncomplying improvements
or werk and set forth with particularity the basis o¢f such
riencompliance. Any Owner {and its successors) shall be entitled
te rely on sald certificate with respect to the matters therein
get forth.

6.14 Enforcement. In the event of a wviolation of any of
the provisions of this Article 6 by any Owner including, without
limitation, failure of any Owner to comply with a written direc-
tive ¢r order from the Architectural Committee, the Architectural
Cotimittee shall have the right and authority to perform the
sublect matter of such directive including, if necessary, the
right to enter upon the Unit wvhere a vicolation of these restric«
tiong exists, and the cost of such performance sghall be charged
to the Owner of the Unit in question. Such costs shall be due
within five days after receipt of written demand therefor, and
ghall bear interest at the rate of 10 percent per annum com-
mancing on the szixth day after receipt of such written demand
until paid., Sald costa may be recovered by the Architectural
Committes, together with such interest and reasoneble sttorneys’
facs and coste, in an action at lay against such Owner, As an
alternative to correcting such viclation and charging the Owner
for the cogts of such correction, the Architectural Committee may
take any other appropriate action at law or equity., including
recommending t¢ the Board of Directors that a monetary penalty be
imposed upon a noncomplying Gwner pursitant teo this Declaration.
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6.1% Architectuzal Complttee Guidelines. The Architectural
Committee may, f£rom time to time, and at its aole discretion,
adopt,  amemd and repeal, by majority vote, rules, regulations and
guidelines to be known as "Architectural Committes Guidelines.®
The Architectural Committee Guidelines may interpret and imple~
ment the provisions of this Article by setting forth the stane
dards and procedures for Architectural Committee review and
guidelines for architectural desigh, placement of buildings,
landscaping, color schemes, exterior finishes and materials and
similar features which are recommended for use in the Project;
provided, however, tha Architectural Commltteés Guidelines shall
not be in dercgation of the minimum standards regquired by this
Declaration, the Master Plan or any approvals applicable to the
Project that have been granted by tha California OCoastal
Commission.

ARTICLE 7

Ansassments

7.1 Authorization - to Levy Assessments. The Board of
Directors has and shall have the right and power to make, f£rom
time to time, reasongble assesaments upon the Units to meet
anticipated authorized expenditures of the Aessociation and %o
change from time to time the amocunt, Iinstallments and/or fre-
gquency of payment of asgessments, If the Assoclation acdquiras
any Project Common Area or personal property, such expenditures
shall include the estgblishment of an adecquate reserve fund for
the maintenance, reuwair and replacement of all Improvements
located on the Project Common Area and all perseral property
owned by the Association,

7.1.1 No incresse or decrease in the amount of such
raeagsonable assessments for snticipsted suthorized expenditures of
the Association in any one fistal year of the Association which
exceads 20 percent of the regular assessment for the immediately
praveding fiscal year may be made witheut the wvote or written
ballot of {i} the Ouwners entitled to exercise a majority of the
total vobting pover in each of the two voting ¢lasses as provided
in the Article of the Bylaws entitled "Veting Rights,” or {ii)
upcn cessation of one of the two voting classes, the Owners
entitied to exercise a majority of the fotal voting povwar in the
remaining voting class, provided that such vote or written ballot
shall include the votes of a majority of the Ownere other than
. Daveloper. The foregoing limitation deoes not apply to assessment
increases in the casge of an "emergency situation.” An Yemergency
situation" iz any one of the following: (i) an extraordinary
expenge requirved by an order of a court, (ii) an extraordinary
expense necassary bto repair or maintain the Project or any part
of it for which the Association is responeible, whare a threat to
perscnal safety on the property is sdiscovered, or (iii) an
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extraordinary expense necessary to repair or waintain the Project
or any pari of it for which the Association i3 responsible and
that could not have bean reasonably feréseen by the Board of
Directo¥s in preparing and distriputing the amnual budget as
described in that certain Article of the Bylaws entitled
"amsogiation Records and Reports; Inspection." Prior to the
imposition or c<ollection of such an incressed assessment in the
case of an "emergency situation™ under this parmgraph, the Board
of Directors shall pass a resolution containing written findings
as to the necessity of the extrsordinary expense involvad and vwhy
the expense was not or could not have been reasenably foreseen in
the budgeting process, and such resplution will be distributed to
the Members with the notice of such assessment, as is reguired by
Paragraph 7.1.2 hereinbelow. Each Owner shall be asseassed
separately for & share of such anticipated authorized expendi-
tures, which share shall be levied against esach Owner according
t¢ the ratio of the number of Units owned by the Ownsr assessed
to the total numbey of Units subject to assessment,

7.1.2 Separatg written notices of the making of such
assesament (ihcluding in such notice the amount thereof and the
frequency of payment) shall be deposited into the United States
mail, postage prepaid, directed to the attention of each Quner,
bearing the addreass of the Unit owned by such Owner ([or such
other address to which such Owner shall have directed the
Assoglation to deliver such notice), at least 0 days prior to
the beginning of a fiscal vear.

7.2 Bpecial Asaassments, The Board of Diractors may also
levy and collect special =mzsessment(s) for capital improvements
or other purposes in the same manner as regular assessments are
levied and collected as described in Paragraph 7.1. The amount
of any such especial aszgessment, together with any late payment
penalty and intevest incurred pursuant to this article, costy and
reassonable attorneys' fees in the event enforcement is commenced,
shall be and become a lien upen any Unit in the same mamner as
reqular agssessments become a lien.

7.2.1 Provided, however, no such special assassment
exceeding, in the aggregsate, 5 percent of the pudgeted gross
axpenses of the Association for the then current fiscal year of
the Association may be lavied without the vote or written bsllot
of (i) the Owners entitled to exercise a majority of the total
- voting power in aach of the two woting c¢lasses as provided in the
Article of the Bylaws entitled "Voting Rights," or [ii) upon
cegsation of one of the twe voting cliasser, the Owmers sentitled
to exarcise a majority of the total woting power in the remaining
voting class, provided that such vote or written ballot shall
inelude the wotes of a majority of the Owners other than
Déveloper. 'The foregoing limitation does not apply to special
aspesement increases in the case of an "emergency situation,®
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which has been defined hereinabove, Prior te the imposition o
collection of such an increased special assesement in the casa of
an Yemergency situation™ under this paragraph, the Board of
Directors shall pass a rasclution containming written findings as
to the necessity of the extraordinary expense involved and why
the expense was not or could not have been reasonably foreseen in
the budgeting process, and such reselution will bhe distributed to
tha Members with the notice of such special assessment, as is
required by this Paragraph 7.2.

7.2.2 The provisions of Paragraph 7.2.1 shall not
apply to special assessment(s) levied (i) for repair, or the
like, described in the Article entitled "Destruction; Inzsurance”
or {11) to addrass emergency situations.

7.3 Late Charges and Other Costs. If the Asscclation dees

not receive an Owner s payment of the entire amount of a regular
or specizl assessment imposed upon the Cwner's Unit pursuant to
this article within 15 days after the due date thereof, a late
paymnent penalty by way of ligquidated demages shall be immediately
due from such Owner. Each of the Owhers recognizes and
acknowledges that the late payment of an assgessment will szuse
the Association to incur additional costs and expenses in connec-
tion with ites management, control, maintenance, architectural
control and preservation of the Project and that it is extremely
difficult and impractical to ascertain the extent «f guch
damages. Accordingly, each Ouner shall pay to¢ the Association a
late payment penalty in an amount equal to 10 percent of the
delinquent assesement ox $10, whichever is greater,

7.3.1 Ho late payment penalty may be imposed more than
once for delinguency of the same payment; howsever, the imposition
of a late payment penalty on any delingquent payment shall ot
eliminate nor supersede late payment panalties imposed on prior
delinguent payments. Acceptance of any late psayaent penalty by
the Aspociation shall neithev constitute a waiver of such Ouner's
default with respect to the .ate payment, nor prevent the Associ-
stioh from exercising any of its other rights and remedies
hereunder or at law.
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7.3.2 In addition to the late payment penalty
described abeove, each Owner shall pay to the Asscciation (1) the
amount of reaponable attorneys' fees, court -~osts and other cosgts
incurred by the Association in connection with the creation
and/or foreclosure of a lien for delinquent reqular or special
assessments and (i1} intrrest on any delinguent regular or
spaci:l agsessments, ressonable costs incurred in collecting a
delinguent assessment (and/or foreclosing an assessment lien),
including ressonable attorneys' fees, at an annual percentage
rate of 10 percent computed from 30 days after the delinquent
assesgment became due,
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7.4 Conmencement and Payment of Assessments. Regular
assesements shall commence as to all Units in the Preperty wpon
the first day of the first ealendar menth following the earlier
to oceur of {i) the closing of the first sale of a Unit in the
Property to an Gwner other than Develeper or a Builder or (ii)
the first occupancy of a Unit in the Property under a lease or
rental or oceoupancy adgreement, whether oral oy written, but
excluding any lease or rental 6f a Unit for model home display or
sales office purpoges only. AB Lo any portion of the Annexation
Property which is thereafter annexed into the Project pursuant teo
& Declaration of Anpnexation and Restrictions, the regular
apsesaments shall commence ag to all of the Unitg in such portion
upon the first day of the first calendar month following the
earlier to ococour of (1) the closing of the first sale of a Unit
in such portion to an Ownetr other than Developer or a Builder or
{ii}) the first occcupancy of a Unit in such portion under a lease
or rental ot occupancy agreement, whether orsl or written, but
excluding any lease or rental of a Unit for model home display ov
sales office purposes only: provided, however, that the regqular
agsessments against any such portion may commence sooner as
spacifically set forth in the Article of this Declaration
entitled "Annexation,"

7.4.1 Until such time as the Board of Directors shall
¢hange the same pursuant to Paragraph 7.1, such assessments shall
be due and payable monthly on the first day of each calendar
month of each £iscal year.

7.4.2 Developer and each Builder, as an Owner, shall
be absclutely Iliable for the mnonthly installment of any
assesgment, and any special assessment, constituting a lien on
any Unit owned by such persen and accrulng prier to tha
conveyance thereof by such person.

7.5 Foreclesure of Assessment Lien on Unlt. Any assesgment
made in accordance with this Declaration shall be a debt of tha
Oyner of a Undt f£rom the Ltime the assessment is dua., AL eny time
after any asssssments levied by the Board of DMractors affecting
any Unit have become delinguent, the Board of Directors may fils
for rascording in the Office of the County Recorder of San Diego
County & notice of delinquency as to such Unit, which notice
shall state (1) =a2ll amounts wWhich have bacome dellinquent with
respact to such Unit and the costs (including attorneys' fees),
late payment penalties and intersst which have acorued thareon,
{ii) the amount of any sssessments relating to such Unit which is
due and payable although not delinquent, (iii} a description of
the Unit with respect to which the delinguent assesaments are
owed, (iv) the name of the record or reputed record Owner of such
tmit, (v) the name apd, address of the trustee authcerized by the
Association to enforce the lien by sale and (vi) such other
information as may then be regquired by law. Such notice ghall be
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aigned by the President or Vice President and Secrotary or
Assigtant Secretary of the Association.

7.5.1 Immediately upon recording of any notice of
delinguency pursuant to Paragraph 7.5 above, the amounts delin-
quent, as set forth in such notice, together with the costs
{including attorneys' feaes), interest and late payment penalties
aceruing thereen, shall be and become a lien upon the Unit
described therein, which lien shall also secure all other pay-
ments and/or assessments which shall become due and payable with
respect to sald Unit following such recording, and all costs
{inciuding attornays' fees), interest and late payment penalties
aceruing thereon. 8Said lien shall contimue until the same has
been released by the Board of Directors as herein provided, When
a notice of assessment has been recorded, such assessmert shall
constitute a lien on each respective Unit prior and superior %o
all other liens, -except (1) all taxes, bonds, assessgnents and
other levies which, by law, would be superior thereto and (ii}
the lien or charge of any first Mortgage of record and given for
value. )

7.5.2 In the event the delipguent assaessments and all
cther aspessments which have become dus and payable with respect
to & Unit, together with sll costs {including attorneys' fees),
interest and late payment penalties which have accrued on such
amounts, are fully paid or otherwime setisfied prior to the
complation of any sale held to foreclose the lien provided for in
this article, the Board of Directors shell record a further
notice, similarly signed, stating the satisfaction and releasing
of such Lien.

7.5.3 Each aszsessment lien may be foreclosed as, and
in the same manner as, the foreclosure of a mortuage or deed of
‘trugt upon real property under the laws of the State of
California, or may be enforced by sale pursuant to Sectiong 2924,
2924{b), 2924(c¢) and 1367 of the California Civil Code, and to
that end a power of sale is hereby conferred upen the Board of
Directors. The Board of Directors, acting on bshalf of the
Qwners, shall have the power to bid For the Unit at a fsreclosura
gale, and to acquire and hold, lease, mortgage and convay the
same. Suit to recover a money judgment for unpaid aspessments,
rent, attorneys' feen and late payment penalties shall be maine
tainable without foreglesing or waiving the lien securing th
same, .

7.6 Subordination to Lien of PFirst MNortdgage. The lien of
the assessments provided for hereln shall be subordinate to the
lien of any first Mortgage given for walue, all es herein set
forth. Sale or transfar of any Unit phall not affact the assesa-
ment lien. However, the sale or transfer of any Unit pursuant to
judicial or nonjudicial foreclosure of a first Mortgage (but
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excluding a trensfer or conveyance in lisu of foreclesure) shall
extinguish the lien of such assessments as to payments which
bacame due prior to such sale or transfer, No sale or transfer
shall relieve such Unit from lien wxights for any agsessments
thereafter becoming due. Where the Mortgagee of a first Mortgage
of record, or other purchageyr of a Unit, obtains title to the
same as a result of forasclosure of the £first Mortdage (but
exciuding a transfer or conveyance in liew of foreclosure), such
acauirar of title, its successors and assigns, shall not be
liable for the share of the common expenses or assessments by the
Board of Directors chargeable to such Undit which became due prior
to the acquisition of title te such Unit by such acguirer. Such
unpaid share of common expenses or asgessinents, however, shall be
reallocated amoeng the Owners of all of the Units, including such
acquirer, its muccessors and assigns.

7.7 Certificate Regarding Status of Payment, The Beard of
DHrectors shall furnish, or cause an appropriate officer of the
Association to furnish, upon demand by any person, a certificate
signed by an efficer of the Asseclation setting forth whether the
assessments on a specified Unit have been peid., A preperly
executed certificate of the Association ams to the ztatus of
assassments on a Unit is binding upon the Amssociation as of the
date of i1ts issuanca.

7.8 Ho Exemption frem Assesgsment, No Owner may aXempt
itself from personal liability for assesament levied by the Beard
of Directors, nor release the Unit owned by it from the liens and
charges hereof by waiver of the use or enjoyment nf any of its
rights hereunder or by abandonment of its Unit.

7.9 Mo Offsetg. HNo offsets against sny assessments will be
permitted for any reasons, imcluding, without limitation, = claim
that the Association is not properly exercising its duties.

7.10 subsidy Agreament. Developer may enter into a written
subnidy agreement with the Agsociation under which Developer may
subsidize a portion of the operating common expenses of the
Apsociation for a reasonable period of time. Any such agreement
will be subject to the approval of the DRE and, if required, of
the VA,

ARTICLE 8

Destruction; Insuranca

8.1 Hazard Insurance. The Beard of Directors shall keep
insured against lcas by perils under a multi~peril pelicy{ies) of
hazard insurance {i)} all buildings, 1f any, and other insurasble
improvements located oh any Project Common Area and (1ii) eil
£ixtures, building service eguipment, commen personal property
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and supplies owned hy the Assccilation, under one mester extended
coverage hazard policy{ies) for the benefit of all Owners. The
amount of coverage of such insurance shall bs not leas than 100
percent of the insurable value (based on then current replacement
cogt) of maid buildings and improvements and fair market value of
personal property as determined annually by st insurance carrier
selected by the Bosrd of Directors, The name of the insured
under each polic;r of sach ingurance shall be substantially "fhe
Rogalena Ownpers’' Assoeciation, Inc., a Callfoernia nomprofit
corporation, for use and benefit of individusl ¢wners," followad,
if desired by either the Asscciation or the insurance carrier(s},
by the designation of the Owners. Authority to adjust losees
covered by the Association's policy({ies) shall be vested in the
Board of Directors, a2nd the Board of Directors is hereby
irrevogably appointed as the attorney~in-fact¢ for every Owner for
this purpose. Insurance proceeds shall be payahle directly to
the Association for the use and benefit of the Owners and the
Mortgagees, a8 their interests may appear. The premiums for such
policy shall be paid as a common eXpense by the Aszsceciation.

8.1.1 Coples of all such insurance policies (or
certificates thersof showing the premiums therson 1o have been
paid) shall be retained by the Association and open for inspec-
tion by Owners at any reasonable time(s). All such insurance
policies shall (i) provide that they shall not he reducible or
cancellable by the insurer, without first giving ten days' prior
notice in writing to the Association and all first Nortgagees,
{11} contain a waiver of subrogation by the insurer{s) against
the Association, Board of Pirectoras and Owners, {(iiil) contain ox
have attached thereto a standard loss payable claupe or endorses=
ment {customarily used by private institutional lenders in the
county in which the Project is lecated) in favor of the Associa-
tion as trustes for each Owner and each Mortgagee, (iv}) contain
or have attached thereto a standard mortgage clause or endorse-~
ment naming as “"mortgagee” either the Federal Mational Mortgage
Association or the serviceras for the Mortgages held by the
Faderal Nationsl Mortgage Association and (v) contain or have
attached therato such other ondorsement(s) and/or provide such
other insurance toverage(s} ar buch flrst Mortyagees may reguire
te fully protect thelr interests, +to the extent obtainable,
including, in the case of the hazard insurance policy, {(a) an
Agreed Amount and Inflatlon Ouard Endorsement, rnd (b) any
construction code endorsements {such as the Demolition Cost
Endorsement, Contingent Liability From Operation of Building Laws
Endorsement and the Ingreased Cost of Construction Endorsement)
if there is m construction code provision that reguires changes
to undamaged portions of the buildings even vwhen only part of any
Preject Common Area is destroyed by an insured hazard.

8.1.2 Baid multi-peril policy{ies) of hazmard insurance
shall be iasued by an insurance carrier which {1} has a financial
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